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US court declines to enforce ECT award against Spain
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In a first, a US court has refused to enforce an Energy Charter Treaty award against Spain, finding that under EU law the state
lacked the legal capacity to extend an offer to arbitrate an intra-EU investment dispute.

Yesterday, Judge Richard Leon in the US District Court for the District of Columbia dismissed a petition by Delaware-registered
Blasket Renewable Investments to enforce a €26.5 million UNCITRAL award against Spain.

Blasket was assigned the rights to the award earlier this year by Dutch entities AES Solar Energy Codperatief and Ampere
Equity Fund, and was substituted as petitioner in the US enforcement action this month.

The judge ruled that under EU law to which both Spain and the Dutch entities were subject, no valid agreement to arbitrate
existed. As a result, he said the US court lacked subject-matter jurisdiction under the US Foreign Sovereign Immunities Act
(FSIA).

It is the first time a US court has refused to enforce an intra-EU investment treaty award on such a basis. It also contradicts
rulings by another DC judge last month which found that EU law could not deprive the US court of jurisdiction to hear similar
enforcement actions against Spain.

Gibson Dunn & Crutcher is acting for Blasket in the US court, while Spain is using Williams & Connolly and Sovereign
Arbitration Advisors.

AES and Ampere were part of a group known as the PV Investors who brought one of the earliest Energy Charter Treaty (ECT)
cases against Spain over reforms to its subsidy regime for renewable energy. Spain has faced around 60 ECT cases over the
measures, which were introduced following the 2008 financial crisis.

A Geneva-seated UNCITRAL tribunal consisting of Gabrielle Kaufmann-Kohler as chair, Charles Brower and Bernardo
Sepulveda-Amor upheld its jurisdiction in 2014 and issued an award in favour of the investors in 2020. The Swiss Federal
Supreme Court rejected Spain’s challenge to the award in the following year.

Meanwhile the Court of Justice of the European Union (CJEU) ruled in the Achmea case in 2018 that investor-state arbitration
provisions in an intra-EU bilateral investment treaty violated the autonomy of EU law by taking disputes over EU law outside its
judicial system.
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The CJEU’s 2021 ruling in Komstroy extended that principle to multilateral agreements such as the ECT, insofar as they apply to
investment disputes between EU nationals and EU member states.

The Dutch entities applied to the US court for enforcement in 2021. Spain resisted enforcement on the basis of the CJEU
decisions as well as EU state aid rules, and the European Commission appeared as an amicus in support of Spain’s position.

In the latest ruling, Judge Leon said Spain had “established by a preponderance of the evidence that it lacked the legal capacity
to make a valid offer to arbitrate with the Dutch companies.” Accordingly, there was no subject-matter jurisdiction under the
arbitration exception in the FSIA.

He rejected Blasket’s argument that the arbitral tribunal’'s determination that a valid agreement to arbitrate existed was binding
on him. He said that under DC Circuit case law, Spain’s challenge to its legal capacity to extend an offer to arbitrate “falls
outside the scope of matters entrusted to the arbitrator to resolve”.

Blasket argued the court should follow the approach taken by Judge Tanya Chutkan in the NextEra and 9REN enforcement
cases against Spain. She found last month that the assertion that a party lacked a legal basis to enter into an arbitration
agreement is “not a challenge to the jurisdictional fact of that agreement’s existence” but rather a challenge to its arbitrability.

But Judge Leon says the DC precedents relied on by Judge Chutkan “merely stand for the proposition that a reviewing court
must defer to an arbitral tribunal’s judgment that a particular investment fell within the scope of an arbitration provision”. It was
not alleged in those cases that the parties were incapable of entering into an agreement to arbitrate anything at all. To defer to
the tribunal in such a case “effectively assumes away the antecedent question of whether the parties could have agreed to do so
in the first instance,” he said.

The judge was satisfied that the text of the ECT precludes an ECT tribunal from disregarding a rule of international law
applicable to the dispute before it. The tribunal therefore could not disregard EU law invalidating the purported agreement to
arbitrate.

He said this view was supported by the “subsequent interpretation of the signatories”, notably the 2007 Lisbon Treaty in which
EU member states affirmed the primacy of EU law; and a 2019 declaration by 22 EU member states asserting that the Achmea
decision applied to intra-EU investment arbitration under the ECT.

The judge said the 2019 declaration “offers persuasive evidence” that EU member states understood their obligations under the
ECT’s arbitration clause to be limited by their obligations under the EU Treaties.

He rejected Blasket’s other argument based on a waiver exception in the FSIA, saying this “does not allow prospective litigants
to make an end run around the requirement for a valid arbitration agreement”.

Counsel to Blasket, Matthew Rosen of Gibson Dunn tells GAR: “The district court’s decision is sharply at odds with dozens of
rulings recognizing that Spain cannot now escape its promise to arbitrate these disputes. We look forward to obtaining a
definitive resolution of these issues in the court of appeals.”

Spain also brought litigation in the Netherlands against AES and Ampere last December to compel them to cease their
enforcement efforts.

In January, the Dutch funds assigned their interests in the award to Blasket — whose ultimate beneficial owner has not been
identified. The funds have described the assignment as the conclusion of a transaction with an “unaffiliated financier” that was
agreed in 2020.

Spain also brought two further sets of summary proceedings in the Amsterdam District Court requesting injunctions to prevent
AES and Ampere from seeking an anti-suit injunction in the US court or from substituting Blasket as petitioner in those
proceedings. The Dutch courts rejected both requests.

Houthoff is representing the Dutch funds and Blasket in those proceedings, while Spain is using Simmons & Simmons.

Last year, Blasket was also assigned interests in two ICSID awards against Spain worth a combined €88 million. The assignors
were Luxembourg’s RREEF and the UK’s Infrared Capital. Gibson Dunn & Crutcher also acts in DC proceedings to enforce those

awards.

Spain faces around 10 such enforcement actions in the DC courts. It is variously using Foley Hoag, Squire Patton Boggs and K&L
Gates in some of those cases.
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